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Purpose
The purpose of the policy is to establish protocols for facilitating ex-gratia payments, or special
payments.

Scope
This policy applies to all ex-gratia payments made by Council to employees or third parties. This
policy does not cover payments required by law or contractual obligation.

Definitions

TERM DEFINITION

Chief Executive Officer Chief Executive Officer — appointment held under section 194 of the
Act. This includes any person acting in this position.

Council Cherbourg Aboriginal Shire Council or CASC

Councillor All elected representatives who hold (current) office with Council,
including the Mayor

Employee/s includes a person who carries out work in any capacity for Council (i.e.

permanent employee and includes those engaged through an
employment contract.

*for the purposes of this policy, employee does not include volunteers,
labour hire, casual employees or contractors and subcontractors
Ex-Gratia Payments An ex-gratia payment is a discretionary, voluntary payment made by
Council without any legal or contractual obligation. These payments
are made as an act of goodwill and are not an admission of liability or
wrongdoing by the organisation.
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*These payments are separate, and should not be confused with,
donations, grants or other general payments related to such incidents
as Christmas donations, natural disasters or community grants.
Terminated Employee An employee who has either resigned or their employment has been
terminated.

Policy Statement

This policy outlines the process under which Cherbourg Aboriginal Shire Council may offer ex-gratia
payments to individuals, groups, or organisations in situations where there is no legal obligation to
provide compensation, but it is deemed appropriate as a goodwill gesture and is considered
reasonable in all the circumstances.

Council must ensure such special payments are appropriate, defensible, and transparent. Council
supports the use of alternative strategies to achieve a mutually agreeable outcome, prior to
considering progressing with an ex-gratia payment.

Each ex-gratia payment is voluntary and made based on the facts and circumstances relevant to each
particular matter. The making of an ex-gratia payment does not create a precedent for other claims
or payments and does not constitute an admission of liability on the part of either party.

The making of an ex-gratia payment under this policy also does not imply that payments of a similar
value will be made in other matters.

Process and Payment amount

The decision to make an ex-gratia payment will be determined on a case-by-case basis and, where
applicable and appropriate, based on independent legal or other advice to ensure it is not setting a
precedent.

The value of an ex-gratia payments must be reasonable and proportionate to the facts and
circumstances of each matter.

Approval

Only the Chief Executive Officer (CEO) can negotiate and approve an ex-gratia payment within their
financial delegation. The CEO shall keep the Mayor informed of any ex gratia amounts paid and the
basis for such payments.

The CEO is authorised to negotiate and authorise any ex-gratia payments for Council staff and third
party matters. If the ex-gratia payment relates to the CEO, Council must determine whether an ex-
gratia payment is to be made and its value, unless Council delegates the matter to the Mayor to
negotiate and authorise.

Matters for consideration by the CEO before agreeing to make an ex gratia payment

The CEO should recognise that an ex-gratia payment comprises public monies and ex-gratia payments
should only occur in special circumstances.
Eligibility Criteria

An ex-gratia payment may be considered by the CEO under the following circumstances:

e The individual or group has experienced financial loss, inconvenience, or hardship as a result
of actions, omissions, or unforeseen events related to Council.

¢ No legal entitlement exists for compensation under contract, law, or statute.
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e The payment is in the best interest of maintaining goodwill, resolving disputes, or
compensating for inconvenience connected to Council acts, omissions or unforeseen events.

e Any other exceptional circumstances identified including special circumstances related to
staffing matters (including the finalisation of an employment matter).

Approval Process

e All requests or proposals for ex-gratia payments must be submitted in writing to the Chief
Executive Officer.

e Consideration of alternative strategies such as mediation, exit services, non-cash support
must be considered.

e The proposal must include a clear justification for the payment, including the circumstances
leading to the proposed payment, the amount recommended, and the expected outcome.

e The CEO will review all requests and make decisions based on the specific circumstances,
including financial impact and precedent.

e Payments exceeding the financial delegation of the CEO require approval from Council or via
a special delegation, and must identify if the payment is financially viable against Council’s
budget and if not, how it could be accommodated in the Council budget.

Payment Amount
e The amount of the ex-gratia payment will be determined on a case-by-case basis.

e Factors such as the extent of the loss or inconvenience, financial hardship, staffing history and
other relevant circumstances will be considered by the CEO in determining the payment
amount.

e Ex-gratia payments must be reasonable and proportionate to the situation, and they must not
create a precedent for future claims.

Documentation and Record-Keeping
e All decisions regarding ex-gratia payments must be fully documented.

e The documentation should include the reasons for the payment, the amount, and the
approvals obtained.

e Recipients are required to sign an acknowledgment stating that the payment is voluntary and
that it does not constitute an admission of liability and where appropriate, an NDA (Non
Disclosure Agreement) may be entered into.

e Aformal record of all ex-gratia payments will be maintained by the Chief Executive Officer.

Record-Keeping
All documentation relating to the determination of an ex-gratia payment must be recorded and stored
according to Council’s records management policy and procedures.

Council must keep proper records supporting each ex-gratia payment including:
e the payment date and the recipient of the payment;
e the reason for the payment and how the payment amount was determined;

e whether independent (legal) advice was obtained to support the basis and value of the
payment;

e how the payment represents an appropriate use of public money;

Cherbourg Aboriginal Shire Council Ex-Gratia (Special) Payments Policy
3



e who approved the payment; and

e other payment details that Council considers relevant.

Confidentiality / Non-Disclosure Agreement

While Council must ensure ex-gratia payments are appropriate, defensible, and transparent, there
may be aspects of the payments that must be treated confidentially by both parties unless otherwise
required by law.

Non-disclosure Agreements (NDA) (or Confidentiality Agreements) may be entered into for such
payments, to ensure appropriate confidentiality obligations apply to both parties. NDA’s must not be
utilised to contravene any legislative requirements or obligations, such as the Public Interest Disclosure
Act 2010 or the Crime and Corruption Act 2021.

Legislation and references
Public Sector Ethics Act 1994

Crime and Corruption Act 2001

Civil Liabilities Act 2003

Public Interest Disclosure Act 2010
Information Privacy Act 2009

Local Government Act 2009

Local Government Regulations 2012

Crime and Corruption Commission publication - Prevention-in-focus-Use-of-non-disclosure-
agreements-what are-the-corruption-risks-2020.pdf
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